SUMMARY OF Rv GLADUE BY THE SCC IN THE IPEELEE CASE

In R v Ipeelee the Supreme Court of Canada summaries their 1999 Gladue decision at
paragraph 93 noting the Gladue key points as follows:

93 Let us see if a general summary can be made of what has been discussed in these reasons.

1. Part XXIII of the Criminal Code codifies the fundamental purpose and principles of
sentencing and the factors that should be considered by a judge in striving to determine a
sentence that is fit for the offender and the offence.

2. Section 718.2(e) mandatorily requires sentencing judges to consider all available
sanctions other than imprisonment and to pay particular attention to the circumstances of
aboriginal offenders.

3. Section 718.2(e) is not simply a codification of existing jurisprudence. It is remedial in
nature. Its purpose is to ameliorate the serious problem of overrepresentation of aboriginal
people in prisons, and to encourage sentencing judges to have recourse to a restorative
approach to sentencing. There is a judicial duty to give the provision’s remedial purpose real
force.

4. Section 718.2(e) must be read and considered in the context of the rest of the factors
referred to in that section and in light of all of Part XXIII. All principles and factors set out
in Part XXIII must be taken into consideration in determining the fit sentence. Attention
should be paid to the fact that Part XXIII, through ss. 718, 718.2(e), and 742.1, among other
provisions, has placed a new emphasis upon decreasing the use of incarceration.

5. Sentencing is an individual process and in each case the consideration must continue to
be what is a fit sentence for this accused for this offence in this community. However, the
effect of s. 718.2(e) is to alter the method of analysis which sentencing judges must use in
determining a fit sentence for aboriginal offenders.

6. Section 718.2(e) directs sentencing judges to undertake the sentencing of aboriginal
offenders individually, but also differently, because the circumstances of aboriginal people
are unique. In sentencing an aboriginal offender, the judge must consider:

(A)  The unique systemic or background factors which may have played a part in
bringing the particular aboriginal offender before the courts; and



(B)  The types of sentencing procedures and sanctions which may be appropriate in the
circumstances for the offender because of his or her particular aboriginal heritage
or connection.

7. In order to undertake these considerations the trial judge will require information
pertaining to the accused. Judges may take judicial notice of the broad systemic and
background factors affecting aboriginal people, and of the priority given in aboriginal
cultures to a restorative approach to sentencing. In the usual course of events, additional case
-specific information will come from counsel and from a pre-sentence report which takes
into account the factors set out in #6, which in turn may come from representations of the
relevant aboriginal community which will usually be that of the offender. The offender may
waive the gathering of that information.

8. If there is no alternative to incarceration the length of the term must be carefully
considered.

9. Section 718.2(e) is not to be taken as a means of automatically reducing the prison
sentence of aboriginal offenders; nor should it be assumed that an offender is receiving a
more lenient sentence simply because incarceration is not imposed.

10. The absence of alternative sentencing programs specific to an aboriginal community
does not eliminate the ability of a sentencing judge to impose a sanction that takes into
account principles of restorative justice and the needs of the parties involved.

11. Section 718.2(e) applies to all aboriginal persons wherever they reside, whether on- or
off-reserve, in a large city or a rural area. In defining the relevant aboriginal community for
the purpose of achieving an effective sentence, the term “community” must be defined
broadly so as to include any network of support and interaction that might be available,
including in an urban centre. At the same time, the residence of the aboriginal offender in an
urban centre that lacks any network of support does not relieve the sentencing judge of the
obligation to try to find an alternative to imprisonment.

12. Based on the foregoing, the jail term for an aboriginal offender may in some
circumstances be less than the term imposed on a non-aboriginal offender for the same
offence.

13. It is unreasonable to assume that aboriginal peoples do not believe in the importance of
traditional sentencing goals such as deterrence, denunciation, and separation, where
warranted. In this context, generally, the more serious and violent the crime, the more likely



it will be as a practical matter that the terms of imprisonment will be the same for similar
offences and offenders, whether the offender is aboriginal or non-aboriginal.



